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(a) When an office (typically contracting, financial management,or legal) first learns of bankruptcy
proceedings that may involve oraffect the Air Force, that office must as a minimum provide notice
toits supporting contracting, financial management, and legal offices. Once the contracting office and
legal office are notified, they mustwork as a team to carry out the following responsibilities:

(1) The contractingoffice must furnish notice of the bankruptcy to any affected
buyingactivities and to the Defense Finance and Accounting Service Officeof General Counsel
(DFAS-HGB) at the following address:

Officeof General Counsel
DFAS-HGB

DefenseFinance and Accounting Service
8899E. 56" Street

Indianapolis,IN 46249-0160

Thelegal office must furnish notice to the Bankruptcy Branch of theCommercial Litigation
Division of the Air Force Legal Services Agency(AFLOA/JAQ) at the following address:

AFLOA/JAQ
1500West Perimeter Road, Suite 4100

JointBase Andrews, MD 20762
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Providenotice irrespective of whether any contracts have been closed,terminated, or still
have performance outstanding. Makenotifications via the most expeditious method, but no
later thanthree days after learning of the bankruptcy. Notify promptly,whether or not all
required information is initially available, andeven in cases where it appears the notifying
office, itself, receivedlate notice. Ensure the notification includes:

(A) The name of thedebtor/contractor, including all known affiliates who have filed
forbankruptcy;

(B) The court in whichthe bankruptcy petition was filed;
(C) The date thebankruptcy petition was filed; and
(D) The case numberassigned by the bankruptcy court.
(2) Make an assessmentof each of the debtor s contracts and determine:

(A) If the Air Force hasa claim or potential claim against the debtor/contractor (e.g.,
basedon unliquidated progress payments, nonconforming goods, estimatedexcess
reprocurement costs, etc.), whether the contract is ongoing,closed, terminated, or
otherwise in litigation.

(B) The current statusand performance experience of each ongoing contract. The
contractormay request the court s permission to assume, sell, reject, orcontinue
performing ongoing contracts. The contracting officer willneed to coordinate with
AFLOA/JAQto determine how best to pursue the most favorable course.

(C) If thedebtor/contractor is in possession of any Government furnishedequipment,
Government furnished property, or work in progress forwhich title has passed to the
Government.

(3) The contractingofficer and legal office must promptly advise AFLOA/JAQregarding all
Government property in the possession of, or under thecontrol of, the debtor/contractor.
Failure to address such propertyin a timely manner may result in a loss to the Government if
theproperty is lost, sold, or otherwise improperly disposed of by thedebtor/contractor or the
court appointed trustee. The contractingofficer must suspend payments to the
contractor/debtor while makingthe assessment of each contract. (The contracting officer
mustcontact the appropriate DFAS payment office if necessary to halt aprevious or recurring
payment request.)
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(A) On those contractswhere the Air Force has no claim or potential claim against
thecontractor, the contracting officer may resume payments to thecontractor only for
amounts due post-petition. The petition date is the date the bankruptcy was filed with
the court. Post-petitionpayments are only for debts based on work performed, or
goodsdelivered, after the debtor/contractor filed for bankruptcy. If aninvoice does not
clearly indicate whether it is based uponpre-petition or post-petition performance, the
contracting officershould contact the debtor s/contractor s billing office—priorto
making any payments—to request invoicing that clearly identifieswhether the
requested payment is for pre-petition or post-petitionwork. It is the debtor
s/contractor s responsibility tobifurcate invoices into pre-petition and post-petition
billing wherea particular job spans the bankruptcy filing date. The supportingattorney
will need to assist the contracting officer in obtainingappropriate invoices if the billing
is being conducted by the trusteeor the debtor s/contractor s bankruptcy counsel.
NOTE: contracting officers must work closely with DFAS to ensurepost-petition
payments reference only those post-petition invoicesapproved and forwarded by the
contracting officer for payment. Beaware that DFAS normal business practice may be
to pay the oldestinvoice on file first. Inadvertent payment of pre-petition
invoices,versus the intended post-petition invoices, may result in theGovernment s
loss of security and, ultimately, reduce the potentialfor recovery of Government
claims.

(B) The contractingofficer should continue to withhold amounts due for pre-
petitionperformance or deliveries while AFLOA/JAQ works with DFAS and
theDepartment of Justice to determine if there are other Governmentclaims which
should be offset against those pre-petition amountsowed. Pre-petition debts are
those amounts due for work performed orgoods delivered before the bankruptcy
petition was filed with thecourt. The contracting officer must not authorize pre-
petitionpayments without prior coordination with and approval from AFLOA/JAQ.

(C) These paymentprovisions augment, rather than supersede, otherwise
applicablerequirements regarding certification of payment requests.

(4) The contractingoffice and legal office must furnish information as follows:

(A) Any informationrequired above, but not available at the time of initial
reporting,must be provided to the respective office(s). Information reportingand
coordination is a continuing requirement for both the contractingand legal offices.

(B) Not later than 15days after receiving notice of a bankruptcy filing, the
contractingofficer must submit a report to DFAS-HGB and AFLOA/JAQdetailing:

(i) Each contract (bydebtor s/contractor s or affiliate s name) and the naturethereof;

(i) All potentialGovernment claims against the debtor/contractor (by
contract),including the basis for each claim and the method used to determinethe
amount due (even when the amount is an estimate);

(iii) The status of eachcontract, including the percentage completed, the
performanceexperience to date (including post-petition), and actions takenregarding the
withholding or resumption of payments; and


mailto:usaf.pentagon.af-ja.mbx.afloa-jaq-workflow@mail.mil
mailto:usaf.pentagon.af-ja.mbx.afloa-jaq-workflow@mail.mil

(iv) Any availableinformation regarding the debtor s/contractor s intent regardingthe
future of each contract and the contracting officers thoughtsregarding the same.

(C) All correspondencerelative to the bankruptcy received from any source must be
copiedand forwarded to AFLOA/JAQwithin one business day of receipt.

(D) Any claims orrequests for equitable adjustment from the debtor/contractor
ortrustee must be copied and forwarded to AFLOA/JAQ.

(b) The contracting officer and supporting attorney must consultAFLOA/JAQprior to taking any of the
following actions regarding thedebtor/contractor:

(1) Issuing a show causeletter or cure notice;

(2) Terminating acontract, either for default or the convenience of the Government,
orcanceling a contract or an order under a contract;

(3) Setting off orrecouping debts, or otherwise attempting to collect or recoveramounts
owed by the debtor/contractor;

(4) Demanding orotherwise seeking to recover Government property;
(5) Initiatingreprocurement of the goods or services provided under a contract;

(6) Issuing a newcontract to or exercising an option to extend a contract with
thedebtor/contractor; or

(7) Beginning orcontinuing any judicial or administrative action or proceedingagainst the
debtor/contractor that could have been brought before thebankruptcy petition was filed.
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